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SOUTHWICK, P.J., FOR THE COURT:

1. Jerad Rankin gppedlsfrom thedismissal of hissuit againgt Clements Cadillac, Inc. Hearguesthat
the trid judge erred in relying on a supposed prior settlement agreement between the parties. He asserts
pleading shortcomings and that the settlement was not enforcesble. We disagree with both argumentsand
affirm the arcuit court.

12. Rankin was an employee of Clements Cadillac. His manager, Greg Broadheaed, terminated his
employment on grounds that are in dispute. Each man clamed that the other assaulted him a the

dedership. The two filed crimind affidavits againgt each other. Each of them subsequently employed



attorneys. According to an affidavit from Broadhead's attorney, Christopher Klotz, both parties and their
attorneys agreed to settle thair digpute by seeking the dismissa of the smple assault chargesthey had filed
agang each other. According to the Klotz affidavit, they further agreed to rinquish dl civil damsether
had againgt the other or against Clements Cadillac.

13 According to Klotz's affidavit, it was onthe day that the criminal trias of both men wereto beheld,
that Rankin's attorney "sated that his client had agreed to release Mr. Broadhead from any and dl civil
ligbility and that Mr. Rankin would sign the document soon after the charges were dropped.” Rankin's
attorney, Sanford Knott, informed Klotz that "Rankin had been physicaly unavailable recently to actudly
sgn the document, but had told Mr. Knoitt that he would sign the document fully releasing Mr. Broadhead
a his earliest convenience” The affidavit clamsthat the release had been submitted to Rankin's counse!
beforethe chargesweredropped. Thereleaseisintherecord, and it would haverel eased both Broadhead
and Clements Cadillac from liability.

14. TheKlotz affidavit statesthat the chargeswere dropped. On January 29, 2001, Broadhead signed
the release, but the affidavit asserts that Rankin refused to do so. A February 13, 2001 letter from
Broadhead's attorney submitted the partially executed release to Rankin's atorney. Instead of signing,
Rankin brought the present suit on March 8, 2001. Klotz'saffidavit wassigned on June 11, 2002, and filed
in thislitigation eight days later. Rankin sgned an affidavit dated July 12, 2002. He explained why he had
been terminated at the dedlership, but he did not address, much less dispute, any of the assertions in the
Klotz affidavit about the agreement to rlease dl clams.

5. Rankin's suit was soldy againgt Clements Cadillac for wrongful discharge; he did not join
Broadhead asadefendant. The dedership answered by denying many of the factua assertionsand raising

as an afirmative defense that Rankin had Sgned an arbitration agreement. It did not assert as a defense



that Rankin had agreed to release them and aso to release their employee Broadhead. That issue was
raised ten months later by a motion to enforce a prior settlement. The court granted the motion and
dismissed Rankin's suit. Rankin has gppedled.
DISCUSSION

1. Settlement
T6. Clements Cadillac argues that Rankin and Broadhead agreed to a release of each other and of
Clements. A written waiver of civil lidbility was prepared:

[We] agree to rdlease, hold harmless, and forever rdinquish any right to pursue civil or

equitable relief or damages againgt each other or Mr. Broadhead's business, Clements

Cadillac from any and al actions accruing on or about August 14, 2000 which gave rise

to each of the above parties filing crimina misdemeanor charges againg each other.
As consideration, each party would cause the crimind misdemeanor charges againgt the other to be
dismissed. Broadhead signed thewaiver but Rankin did not signit. Evenwithout the Sgnature, Broadhead
argued, and the triad court agreed, that an enforceable agreement had been made between Rankin and
himsdf rdinquishing dl damsinvolving the two men and Clements Cadillac.
17. Rankin asserts two arguments regarding the settlement.  First, the answer to the complaint never
asserted the release as an affirmative defense. Secondly, he argues that the agreement was to release
Broadhead and not also to release Clements Cadillac. We examine each issue.

A. Pleading of affirmative defenses

118. Clements Cadillac acknowledges that its answer to the complaint did not raise the defense of
release. About ten months after its answer was filed, Clements Cadillac filed a motion to dismiss based

onthe settlement. Rankin'sresponseraised the absence of an affirmative pleading onrelease. Thepleading

aso dated that there was no agreement to release awrongful discharge claim.



T9. Answersto complaints”shdl set forth affirmatively" avariety of defenses, including thet of "rlease.”
M.R.C.P. 8(c). Rule 8 does not state what isto occur if such an affirmative pleading is not made and the
issue is raised later. The rules do state that they "shall be construed to secure the just, speedy, and
inexpengve determination of every action."” M.R.C.P. 1.

110. Rankinisseeking to bar consderation of an affirmative defense that was not pled but which was
injected into the case beforetrid. According to the docket, the only filingsin this case after the answer and
before the dismissal motion was a setting on the motion to compe arbitration and the filing of amotion to
subdtitute defense counsel. The defendant, Clements Cadillac, would have had theright s multaneoudy with
filing the motion to dismiss, to seek leave of court to amend; such leave should be"fredy given when judtice
so requires.” M.R.C.P. 15(3). Itisto the sound discretion of the trid judge that the motion to amend is
addressed. Burrell v. Mississippi Sate Tax Comm'n, 536 So. 2d 848 (Miss. 1988). Thereisnathing
in this record to suggest that alowing an amendment at that time would have abused the judge's discretion.
Thiswas not on the eve of a scheduled trid; there is no indication that discovery was needed to address
what Rankin had agreed to settle.

11. Thus, what this gppdlate issue resolves into is the argument that a technical necessity existed to
amend the answer and not just to raise the matter by motion. Certainly, Rule 8 states that such matter is
to bein the answer. Even o, if "issues not raised by the pleadings aretried by express or implied consent
of the parties, they shdl betreated in al respects asif they had been raised in the pleadings.” M.R.C.P.
15 (b). There is no prohibition in Rule 15(b) of applying the trial-by-consent principle to affirmative
defenses. Even if there is no consent, the trid judge should alow an amendment to pleadings "when the
presentation of the merits of the action will be subserved thereby and the objecting party falsto satisfy the

court that the admission of such evidence [for which amended pleadings are needed] would prgudice the



maintaining of the action or defense upon the merits”" 1d. The circuit judge in this case could easily have
permitted an amendment, but he was never requested to do so. Since no assertion of prejudice has been
made, thereis no substantive interest of a party being clamed, only the potentid of aformd right.
f12.  Other jurisdictions have found that "the substance of many unpleaded affirmative defenses may be
asserted by pretrid motions, particularly in the absence of prgudice” 5 WRIGHT & MILLER, FEDERAL
PRAC. & PrROC. § 1278 (1990), at 494 (footnote and cited cases omitted). Rankin arguesthat thereisa
contrary and absolute rule in Mississppi requiring incluson of affirmative defenses in answers. He cites
Wholey v. Cal-Maine Foods, Inc., 530 So. 2d 136 (Miss. 1988). Inthat case, thetrid judgesua sponte
noted an affirmative defense and made it a basis for granting summary judgment. "The question thus
becomes whether atrid court . . . may raiseresjudicataonitsown mation or otherwise utilize such when
the defense has not been affirmatively pled.” Id. a 138. The Supreme Court said "no." How broadly to
interpret the negative answer is an issue on this gpped.
113. A jurisorudentidly-binding holding inan opinion arisesfrom gpplying the controlling legd principles
identified by the court to the facts of the case.

It isimportant, therefore, to note what was decided in that case, and how much of what

was therein said was only the argument of the judge in support of the conclusion reached

by the court. To determine what was decision, it is important to know what the facts

averred in the pleadings and disclosed by the evidence were. The conclusion of the court

upon these facts congtitutes its decison, but the process of reasoning by which that

conclusion was reached is not necessarily decison, and in many indances is not.
American Freehold Land & Mortgage Co. v. Jefferson, 69 Miss. 770, 781, 12 So. 464, 466 (1892),

quoted by Judtice V. A. Griffithin Castleman v. Canal Bank & Trust Co., 171 Miss. 291, 156 So. 648,

649 (1934). United States Supreme Court Chief Justice William Rehnquist concluded thet it was''not only



the result but also those portions of the opinion necessary to that result by which weare bound.” Seminole
Tribe of Florida v. Florida, 517 U.S. 44, 67 (1996).

14. Oncedictaisidentified, how alater court should weigh it was addressed by Chief Justice Sydney
Smithfor theMississppi Supreme Court. Hefound that dictawas "not within the strict rule of Saredeciss,
but they do show the 'views entertained by the court at that time' are 'of persuasiveforce. . . and it should
be followed unlessit is found to be erroneous.” State v. McDonald, 164 Miss. 405, 145 So. 508, 512
(1933) (Smith, C.J., concurring), quoting Soraguev. Northern Pac. Ry. Co., 100 N. W. 842, 843 (Wis.
1904).

115. Insummary, then, thisintermediate gppd late court isbound by holdings and needsto be persuaded
by dicta. Thefactsof Wholey were that the trid judge himself injected an affirmative defensesua sponte.
That created aSituation in which the party opposed to summary judgment did not even know theissuewas
to be congdered, did not addressiit in that party's submissons, and had afina judgment entered on that
surprising basis,

116. What wasWhol ey dictaappearsin the statement that "resjudi cataisan affirmative defensewhich
may not be raised on motion to dismiss unless dlegations of aprior pleading in the case demondtrates its
exisence." Id. at 139.! That was dicta because there wasno motion to dismissin the casethat raised the
defense, and the consderationsthat arise with amotion to dismiss, including noticeto the partiesand ability

to respond, are much different than those actudly involved in Wholey. The reason dicta must persuade

! Relied upon was Livingston v. Spires, 481 So. 2d 87 (Fla. App. 1 Dist. 1986). The court
sad that when " considering appelleg's motion to dismiss, the trid court was required to confine itself to
the alegations contained within the four corners of gppellant's complaint. Since gppellant's complaint
did not mention the prior find judgment of dissolution, the complaint does not ‘affirmatively and clearly’
show the conclusive applicability’ of resjudicatato bar thisaction." Id. at 88. In Missssippi, when
matters outside the pleadings are raised on amotion to dismiss, that motion is transformed into one for
summary judgment. M.R.C.P. 12(b).



and does not contral is that what may be unassailable as a principle regarding the facts before the Court,
may be far from invincible logic when gpplied to other Stuations beyond those presently in issue.
17.  The Supreme Court in Wholey rgected that a trid judge had discretion to notice and then rule
based on an affirmative defense raised in no way by aparty. Judicid discovery of adefensedid not occur
inour case. Not discussed in Wholey were the rules about later amendment of pleadings, about the need
to interpret the rules to secure just and efficient results, and the requirement of prejudice beforereversble
error should be found in pleading defects. Wholey was decided just Six years &fter the Rules of Civil
Procedure were adopted in order to modernize state court procedures and reduce snares and pitfalls.
Wholey may have had its dicta foot Sanding in pre-Rulesrigidity.
118.  We conclude that such broad statements as arein\Wholey that might be seen asbarring apretrid
acceptance of a defendant's railsing of an affirmative defense by amotion to dismiss, to be unimportant to
the decison and to condtitute unpersuasivedicta. The holding that we make, which wefind consstent with
what had to be resolved in Wholey, isthat adefendant’s pretrial motion that seeksaruling on an affirmative
defense which has not been included in the pleadings, should be evauated under the same rule as would
aoply if that defense was raised at trial. Under Rule 15(b), the evidence and the defense should be
accepted unless the objecting party can "satisfy the court that the admission of such evidence [in support
of the affirmative defense] would prejudice the maintaining of the action or defense” Anamendment tothe
answer we find to be a redundancy, once the motionitsaf isfound to be aproper basisfor ending the suit.
119. Wefind that Rule 8(c) was no bar to the trid judge's consideration of the release.

B. Enforcement of settlement
920. The trid judge could consder the aleged settlement, but that does not mean his consideration

reached a proper result. The partiesagreethat this settlement never became an executed written contract.



Settlements are contracts and will be enforced according to their terms. McManus v. Howard, 569 So.
2d 1213, 1215 (Miss. 1990). For an enforceable settlement to exist, there must have been a meeting of
the minds. Hastings v. Guillot, 825 So. 2d 20, 23 (Miss. 2002). The party claiming that a binding
settlement isin force must demongtrate by a preponderance of the evidence that there was ameeting of the
minds. Id.
721. What Rankin himsdlf concedesis that he agreed to release Broadhead. No executed settlement
agreement of even that much exists, but Rankin's attorney acknowledges thet his client agreed to drop dl
cdamsagang that individud. The minds met on that, and even in the absence of an executed settlement
agreement the release of Broadhead was binding.
922.  Thus, thedispute solely concernswhether the settlement aso prohibited bringing any action againgt
the dedership for which both men worked. Two affidavitswereintroduced. Thisisthe affidavit submitted
by Clements Cadillac, prepared by Broadhead's attorney, Christopher Klotz:
| worked with Broadhead and Rankin's attorney, Sanford Knott, Esg., and
reached an agreement to settle dl crimina and potentid civil liability againgt each other by
agreaing that each party would release each other from any and dl civil liability if both
parties dropped their crimina charges againgt each other.
In reliance upon the Settlement Agreement reached with Sanford Knott that each
party would dismissthe crimina affidavits and each party would sgn arelease of any and
dl lidbility, induding civil ligbility, Broadheed signed a Waiver of Civil Liability Relesse .
On the day of Mr. Broadhead's and Mr. Rankin's criminal tria, Mr. Knott stated
that his client had agreed to release Mr. Broadhead from any and dl liability and that Mr.
Rankin would sign the document soon after the charges were dropped. Mr. Knott
represented that Mr. Rankin had been physicaly unavailable recently to actudly sgn the

document, but had told Mr. Knott that he would sign the document fully releasing Mr.
Broadheed at his earliest convenience.



123.  The release document entitled "waiver of civil ligbility" is dso in the record. It stated that both
parties released the other and Clements Cadillac from civil ligbility. That releasewas signed by Broadheed
and his attorney, Klotz. Neither Rankin nor his counsdl signed.

924.  Rankin prepared his own affidavit in an attempt to block the granting of the motion to enforce the
settlement. 1t never addressed any of the facts in the Klotz affidavit.

925.  To determinewhether judgment should have been granted to the deal ership based on thisevidence,
we firgt note that the parties presentation and the judge's consideration of the two affidavits transformed
this motion into one for summary judgment. M.R.C.P. 12(b). Theissue was anarrow one, being smply
whether a binding settlement had been entered. The parties cannot rely on their pleadings, but must raise
through affidavits or other evidence any facts that they believe are materia to a resolution of the issues
presented to thetrial court. M.R.C.P. 56 ().

726. TheKlotz affidavit submitted for Clements Cadillac was never disputed. It wasasworn statement
not only that the parties had agreed to drop their crimind charges and to release each other from civil
lidhility, but they als0 agreed to execute the document that was attached to the affidavit. The Klotz affidavit
refers to the exhibit, which released the individuas and dso Clements Cadillac, and then swore that
Rankin's attorney said on the day of the scheduled crimind trids on the assaullts, that Rankin "would sign
the document soon after the chargeswere dropped.” None of thiswas disputed by Rankin in the affidavit
that he executed amonth later.

927. The only evidence before the tria judge was that a the time that the crimina charges were
dropped, Rankin had agreed to Sgn ardease of Broadhead and Clements Cadillac from dl civil liability.

The judge granted a judgment enforcing that agreement. We find no error and affirm.



128. THEJUDGMENT OF THE CIRCUIT COURT OF HINDSCOUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ.,LEE,MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR. IRVING, J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY BRIDGES, P.J.

IRVING, J., DISSENTING:

929. Inthiscase, Rankin alegesthat Clementsfailed to plead in its answer the affirmative defense of
rdease. In Wholey v. Cal-Maine Foods, Inc, 530 So. 2d 136 (Miss. 1988), the Mississippi Supreme
Court held that the affirmative defense of res judicata must be affirmatively pleaded "and may not be
raised on motion to dismiss unless allegations of a prior pleading in the case demonstrates[sic] its
existence." Id. at 139 (emphasis added). Further, the court held that "[a]ffirmative defenses neither
pleaded nor tried by consent are deemed waived." Id. a 138. Yet, in direct contravention of the clear
precedent of Wholey, the trid court granted Clementss motion to dismiss.,

130.  The mgority upholdsthetrid court. Indoing 0, it attemptsto get around the clutches of Wholey
by characterizing as dicta the Wholey court's very clear and unequivocad holding that "res judicata is an
affirmative defense which may not be raised on amotion to dismiss unless alegations of a prior pleading
in the case demondrates [Sc] its exigence.”

131. Incharacterizing as dicta the foregoing statement, the mgority offers this interesting explanation:
"That was dicta because there was no motion to dismiss in the case that raised the defense, and the
cong derations that arise with amotion to dismiss, including notice to the parties and ability to respond, are
much different than those actudly involved in Wholey." With respect for the mgority, | must say its
explanation has never been the basisfor digtinguishing dictafrom the controlling lega principles announced

by the court in the case and which later courts are bound to follow under the doctrine of stare decisis.

10



Moreover, as far as | can tell, the mgority's explanation as to why the statement is dicta enjoys no
underpinning in the jurisprudence of this sate, or any other. Therefore, | am compelled to dissent.

132. What is dicta? Dicta is the "[o]pinions of a judge which do not embody the resolution or
determination of the specific case before the court. Expressonsin[a court's opinion which go beyond the
facts before [the] court and therefore are [the] individud views of [the] author of [the] opinion and [are]
not binding in subsequent cases as legal precedent.” BLACK'SLAW DICTIONARY 454 (6th ed. 1990.)
133.  InWholey, the specific issues before the gppd late court were:

(1) Didthetrid court err by granting summary judgment for Cal-Maine on the basis of res
judicata?

(2) Didthetrid court err in granting summary judgment for Ca-Maineby Applying section
15-1-49 of the Mississippi Code of 1972?

(3) Did the lower court err when it determined that the appropriate statute of limitations
began to run by September 28, 1979?

Wholey, 530 So. 2d at 138-40.
134.  Therunning of the gatute of limitations was the sole basisfor the defendant's motion for summary
judgment. Id. at 138. The chancery court granted summary judgment not only on that basis, but aso on
the basis of resjudicata. Id.
135. Inariving at its decison, the Mississppi Supreme Court o said:
Neither record reveds the manner in which the prior dismissal of both appellant's cases
was brought to Chancellor Robinson's attention. However, whether the chancellor took
judicia notice of the prior dismissas, or whether they were brought to his attention during
argument concerning Ca-Maine's summary judgment motions is irrdevant. Since res
judicatawas not affirmatively plead [Sc] by Ca-Maineit waserror for the lower court to
grant summary judgment on this basis.

Id. at 139.

11



136. Why isthe statement in Whol ey, regarding the necessity for pleading the affirmative defense of res
judicata, not dicta? For two reasons, the answer is readily gpparent. The statement embodies the
resolution or determination of one of the specific issues of the case before the court, and the Statement is
not an expresson in the court's opinion which goes beyond the facts before the court. Among therelevant
facts before the appdllate court in Wholey was the fact that summary judgment had been granted on the
basis of resjudicata. Had the Wholey court opined asto why res judicata would not have been a proper
bass for relief when in fact the trid court had not granted relief on that bass, then, in that case, any
statements regarding resjudicatawould have clearly been dicta. Inasmuch as one of the very issuesin the
Whol ey appeal waswhether thetrid court erred in granting summary judgment on the basis of resjudicata,
it escapes logic that the mgority concludes that Wholey's clear pronouncement — regarding the necessity
of prior pleading of affirmative defenses— "isunimportant to the decison and . . . condtitute unpersuasive
dicta."

137. Asdaed, Clementsdid not plead "releass" as an affirmative defensein its answer which wasfiled
on April 23, 2001. Almost ayear later, on February 15, 2002, Clements, in amotion seeking to enforce
what it said was a prior settlement, raised the affirmative defense of release and asked that Rankin's
complaint be dismissed with prgudice.

1138.  The mgority, citing no authority, reasons that, because Clements could have obtained leave to
amend its answer to assart the affirmative defense of release, the case should be resolved as if he had in
fact done so. Specificdly, the mgority says, "The holding we make, which we find congstent with what
had to be resolved in Wholey, is that a defendant's pretriad motion that seeks a ruling on an afirmative
defense which has not been included in the pleadings, should be evauated under the same rule as would

apply if that defensewasraised at trid.” Again, with respect, | begto differ. Nothingin Wholey lendsitsalf
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to this congtruction. What had to be resolved in Wholey was whether the trid court erred in granting
summary judgment on abasisthat had no existence in any of the dlegations of prior pleadings. Here, the
trid court granted Clementss mation to dismiss on abasiswhich had no existence in any of the alegations
of Clementss prior pleadings.

139. How isour case different from Wholey? It is not. However, it appears to me that the mgority
seams to atach some significance to the fact that in Wholey the affirmative defense of res judicata was
rased by thetria court sua spontewhilein our case the affirmative defense was raised by Clements. In
my judgment, this fact isimmaterid. This point is made evident by goplying the mgority'srationde in the
ingtant case to the factsin Wholey.

140. Therationde, uponwhichthemgority premisesmuch of today'sresult, isthat Clements could have
sought to amend its answer, and permisson most surely would have been granted. 1t appears to me that
if the Wholey court had considered the identity of the party raising the affirmative defense — rather than
the abbsence of the existence of the defensein prior pleadings— to bethe determinative factor undergirding
itsdecigon, it likely, by applying the mgority's rationde, would have reached the opposte result. 1n other
words, it likely would have hed that since Ca-Maine Foods could have raised the affirmative defense by
way of an amendment to its answer, interpostion of the affirmative defense by the trid court was of no
ggnificance. However, that is not what the Wholey court held. Therefore, it is clear to methat what was
sgnificant in Wholey was not the identity of the entity ultimatdy raisng the affirmative defense, but the
absence of the existence of the defensein any prior pleading.

41. For the reasons expressed, | respectfully dissent. | would remand this case for a full trid on
Rankin's complaint.

BRIDGES, P.J., JOINSTHIS SEPARATE WRITTEN OPINION.
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